IN THE UNI TED STATES DI STRI CT COURT
FOR THE EASTERN DI STRI CT OF PENNSYLVAN A

JEREM AH NERO : CVIL ACTION NO 97-2721
V. : (CRIM NAL NO. 91-321-02)

UNI TED STATES OF AMERI CA

VEMORANDUM ORDER

Presently before the court is petitioner's petition to
vacate, set aside or correct his sentence pursuant to 28 U S.C. 8§
2255, which the governnent opposes.

Petitioner was indicted with nineteen others for
conspiring to distribute Colunbian cocaine as part of a |arge
scale, nmulti-state, nmulti-mllion dollar drug distribution
enterprise directed by co-defendant Julian C aude Dunas, Jr. from
Los Angeles. Petitioner was convicted after a jury trial on
January 27, 1992 of distributing and of conspiring to distribute
and possess with intent to distribute substantial quantities of
cocaine. Wth a total offense |evel of 41, petitioner faced 324
to 405 nonths of inprisonnent.

Petitioner was sentenced on August 20, 1992 to 324
nmont hs of inprisonnent, to be followed by five years of
supervi sed rel ease. Petitioner’s conviction and sentence were

affirmed on July 13, 1993.



Petitioner contends that his counsel was ineffective in
not chal |l engi ng the anmount of cocaine attributed to himor the
conclusion that he played a nmanagerial role in the drug
di stribution organization. Petitioner contends that his counsel
al so was ineffective for not interview ng cooperating co-con-
spirator Dennis Ham |lton, for not cross-exanm ning cooperating co-
conspirator Allen Smth and for not further cross-exam ning
separately charged cooperating co-conspirator Charles Porter

Ef fective assi stance of counsel neans adequate
representation by an attorney of reasonabl e conpetence.

&overnment of the Virgin Islands v. Zepp, 748 F.2d 125, 131 (3d

Cr. 1984). To show ineffective assistance of counsel, it nust
appear that a defendant was prejudi ced by the perfornmance of
counsel which was deficient and unreasonabl e under prevailing

prof essi onal standards. Strickland v. Washington, 466 U.S. 668,

686-88 (1984); overnnent of the Virgin Islands v. Forte, 865

F.2d 59, 62 (3d G r.1989). Counsel's conduct nust have so
underm ned the proper functioning of the adversarial process that
the result of the pertinent proceedi ngs cannot be accepted as

reliable, fair and just. Lockhart v. Fretwell, 506 U S. 364, 369

(1993); Strickland, 466 U.S. at 686; US. v. Nino, 878 F.2d 101,

103 (3d Cir.1989).
The attribution of 227 kil ograns of cocaine to

petitioner was quite conservative. The evidence of record was



nore than anple to support a finding that petitioner was aware of
the full scope and scale of distribution by the Dumas
organi zation. Nevertheless, the only anounts attributed to
petitioner for sentencing purposes were the 77 kilograns directly
linked to himand the 150 kil ograns he personally saw stored at a
co-conspirator’s residence which he clearly knew were for
distribution to others. It was not unreasonable for counsel to
decline to challenge the attribution of this anount, and
petitioner was in no way prejudiced as any objection would have
been unavailing. The sane is true of the three | evel enhancenent
pursuant to U.S.S.G 8§ 3Bl1.1 for having a managerial or
supervi sory role.

Petitioner assisted in the recruitnment of couriers for
t he organi zation, including Dennis Ham Iton who transported 338
kil ograns of cocaine and | arge anounts of cash. Another courier,
M chael Patin, delivered cocaine to Phil adel phia in August 1990
at petitioner’s direction. M. Patin reported to petitioner with
$250, 000 fromthe delivery of cocaine to Chicago in July 1990
upon his return to Los Angeles. More inportantly, the evidence
of record shows that petitioner exercised considerable authority
and influence over others in the organi zation as a principal
i eutenant of M. Dunas, the kingpin.

There is absolutely no showing that M. Hamlton was

willing to submt to a pretrial interview by petitioner's



counsel . A defense counsel's decision not to seek to interview
represented co-defendants who agreed to cooperate agai nst those
def endants proceeding to trial is not on its face unreasonabl e or
unusual . Petitioner's counsel received all of the Jencks
material for M. Hamlton. No basis is provided or even
suggested renotely to show that in an interview wth counsel M.
Ham | t on woul d have recanted or el aborated upon his prior
statenents in any way hel pful to petitioner or would have said
anything inconsistent wwth his trial testinony. There is no
denonstration of professional deficiency or prejudice regarding
the handling of M. Hamlton by petitioner's counsel.

Petitioner suggests that through cross-exam nation of
M. Smth, a cooperating co-defendant who purchased cocai ne from
M. Porter, counsel could have obtained information with which to
i npeach M. Porter and could have recalled M. Porter for further
cross-examnation to attenpt to inpeach his testinony. Wether
and how to conduct cross-exam nation of witnesses is a tactical
decision that is within the discretion of trial counsel.

Governnent of the virgin islands v. Watherwax. 77 F.3d 1425,

1434 (3d Cir.), cert. denied, 117 S. ct. 538 (1996).

Petitioner makes no show ng of what testinony M. Smth
woul d have given to inpeach, even collaterally, the testinony of
M. Porter. Counsel for petitioner and for other trial

defendants effectively questioned M. Porter, who acknow edged



pur chasi ng 300 kil ograns of cocaine fromthe Dumas organi zati on,
about his self-interest in testifying for the governnent, about
his own extensive illegal activities and about the reliability of
the drug business records he produced. M. Porter was a very
convincing and resolute witness. To attenpt to get himto change
with further cross-exam nation his factual recitation of events
on direct exam nation would have nerely underscored that
recitation and been a quite dubious tactic.

Petitioner has not denonstrated that his attorney was
professionally deficient, |let alone that he was prejudiced by
prof essional | y unreasonabl e conduct whi ch underm ned the proper
functioning of the adversarial process.

ACCORDI NG&Y, this day of June, 1998, IT IS

HEREBY ORDERED t hat petitioner's petition to vacate, set aside or

correct his sentence is DEN ED and the above action is DI SM SSED

BY THE COURT:

JAY C. VWALDMAN, J.



